HISTORIC BACKGROUND OF GUNS IN AMERICA
As is pointed out by author Brian Doherty in his 2008 book Gun Control On Trial (3), many of America's legal underpinnings can be traced to English history. "A proximate ancestor of the Second Amendment is this clause from the English Declaration of Rights of 1689, stating that among the "true, ancient, and indubitable rights" secured by it was "that the Subjects which are Protestant may have Arms for their Defense suitable to their Condition, and as are allowed by Laws." (4) And in analyzing the writings of historian Joyce Malcolm, Doherty observes that "Even during times when Catholics were otherwise oppressed (out of fear that they intended to overthrow or subvert the Protestant kingdom), the Papists were still generally allowed to keep weapons sufficient for home defense." (5) It is clear that guns played a role in the lives of the early settlers, and, of course, during the revolutionary era. It is sometimes jokingly said that if the colonists did not have guns available to them in 1776, we would all be speaking better proper English now than we are (despite the fact that King George was of German descent). In the early years after ratification of the Second Amendment, many States' Constitutions included similar protections. While the first half of the 19 th century found many State court cases upholding the right to bear arms (6), the latter part would show a different leaning.
PRIOR CASE LAW UNDER THE SECOND AMENDMENT
The Fourteenth Amendment having been ratified in 1868, many thought that this provision would guarantee that the States would be brought into line as far as compliance with constitutional protections were A concerned. Not necessarily so.
In United States v. Cruikshank (7), which was not actually a Second Amendment case, the seeds of doubt were strongly sewn as to whether the Fourteenth Amendment incorporated a requirement on the states to honor the Second Amendment. The claim was that the Second Amendment was a federal protection.
Presser v. Illinois (8) (which was a Second Amendment case) followed in 1886. A state statute barring public parades of armed parties without permission was held not a violation of the Second Amendment, in that the Second Amendment did not apply to the states.
The Supreme Court after Presser seemed generally uninterested in Second Amendment issues, except for the 1939 case of United States v. Miller. (9) Here, one Frank Layton transported a sawed-off shotgun across state lines, neglecting to pay a tax that was required by the newly enacted (1934) National Firearms Act. The statute did not outright ban certain weapons, but attempted to tax them out of existence and use (a strategy that was generally successful). When the case was argued, Doherty relates that the defendants' court-appointed counsel, lacking in meaningful funds, did not even file briefs, and did not travel to Washington, D.C., to orally argue the case. (10) The federal statute was held constitutional, and there was language in the bench announcement of the decision of Justice McReynolds that a sawed off shotgun had no relation to the militia. The seeds had been firmly planted for the position that the Second Amendment did not apply to an individual's rights, but to the rights of a militia, even though the case dealt with whether a sawed-off shotgun had a typical militia connection, not whether an individual had a right under the Second Amendment. The Plaintiffs. The strategy was to cherry-pick a field of worthy plaintiffs that could survive typical jurisdictional pitfalls and personal prejudices. The decision was to go with six "qualified, sympathetic plaintiffs" as opposed to "some guy who carjacked somebody or just shot up a McDonald's". (14) Shelly Parker, a black woman, was the original lead plaintiff. She was a former nurse, working in software design, who moved to a neighborhood in D.C. that was rampant with drug gangs. Trying to help "clean up the neighborhood" of the drug traffickers, she received numerous death threats. She was introduced to the legal team by Kenn Blanchard, who referred to himself on his website as: "Black Man With A Gun". He was a personal firearms instructor, trainer and speaker, and occasional NRA representative.
Tom Palmer was a senior editor at The Cato Institute. Palmer had years earlier been accosted by a gang of street toughs in California, and but for his possession and display of his handgun, might not have made it to the "gang of six" in the case.
George Lyon was a communications attorney with extensive experience in the use of weapons. The team of attorneys putting the case together found his expertise of great value.
